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‘UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Bankruptcy Court 


In the matter of 


AMCO MILLWORK and LUMBER: In Bankruptcy 
‘CO., INC., 
No. 51-54 
Bankrupt 


MEMORANDUM OF REFEREE IN BANKRUPTCY, 
INCLUDING FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This matter came on for hearing upon objections filed by the trustee 


in bankruptcy to the allowance of certain proofs of claim filed herein by the 


Collector of Taxes for the District of Columbia. There is no dispute over 
the facts. 
The bankrupt filed his petition on June 22, 1954, and was adjudicated 

a bankrupt on June 23, 1954. Benjamin B. Brown, Esquire, was appointed 
trustee in bankruptcy on July 27, 1954; on August 13, 1954, the official 
appraisal, made July 28 - August 9, 1954, was filed showing the personal 
property owned by the bankrupt to be worth $21,427.71; and on August 18, 
1954, the property so appraised was sold at public action for $20, 604. 33. 

On July 22, 1954, the Collector of Taxes, D.C., filed a proof of claim 
herein for the 1953 franchise tax, the 1954 personal property tax, and the’ 
February, March, April, May and June, 1954 sales tax, in the amount of 
$1,797.22, including penalties and interest, for all of which he asserted 


priority. 





we Bi ws 

Thereafter, the Assessor for the District of Columbia called upon 
the trustee in bankruptcy to file a personal property tax return for the fiscal 
year 1955 beginning July 1, 1954, and ending June 30, 1955, but the said 
trustee declined to do so and no return was filed by the trustee or the bank- 
rupt. On January 13, 1955, the Collector of Taxes, D. -C., filed a supple- 
mentary proof of claim herein in the amount of $1, 042.60 for the 1955 
personal property taxes and claimed priority thereon. The bill attached 
to this proof of claim, and in support thereof, is in the name of Benjamin 
B. Brown,. Trustee for Amco Millwork and Lumber Co., Inc., and states 
that it is for the fiscal year July 1, 1954 to June 30, 1955. Taxes were 
assessed on the basis of the average stock in trade for the preceding year 
of a dealer in general merchandise, as provided in D. C. -Code, 1951, 
47-1212. 


On June 23, 1955, the trustee in bankruptcy filed his objections to 


the allowance of the several claims filed by the Collector of Taxes, D.C., 


asserting: 
That the claims as filed included penalties 
of 25% and interest of 1% per month. 
That the supplemental claim for $1, 042. 60 is 
unsubstantiated and unwarranted since the 
bankruptcy proceeding had commenced on 
June 22, 1954, which was in advance of the 


date of the assessment on July 1, 1954. 
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At the hearing on the objections, the Collector of Taxes, D.C., 
agreed to amend his original claim by eliminating the 1% interest charge 
on personal property taxes and the 5% penalty on the sales taxes. Interest 
will be allowed on the personal property tax claim at 6% per annum. 

The objection to the supplemental claim raised several major 
problems: 

1. Is the personal property tax law applicable 
to property in the hands of a trustee in 
bankruptcy on July lst? 

2, If so, is a trustee in bankruptcy required to 
file a return? 

3. If so, what is the proper basis for the valuation 
of such property ? 

The problems have been exhaustively treated by each of the parties 
in the very excellent briefs that have been filed, and each brief is quite 
persuasive as to the correctness of the position taken. 

Taking judicial notice of the fact that the tax rate on personal 
property for the fiscal year 1955 was 2%, and noting that the proof of claim 
as filed, claims a tax of $1,042.60, it is proper to conclude that for the 


purpose of fixing this tax, the personal property of the bankrupt in the 


custody of the trustee in bankruptcy on July 1, 1954, was assessed at 


‘$52,130. 00. 
-D.:C. Code 1951, 47-1411 defines those ''persons" referred to in 


the chapter relating to collection of personal property taxes as: 





ae 
“any individual, firm, co-partnership, joint 
adventure, association, corporation (domestic 
or foreign), trust, trustee, estate or receiver" 

D. -C. -Code 1951, 47-1203 requiring a schedule from certain sta- 
tutory repregentatives with respect to personal property taxes refers to: 
."every person, association, corporation, firm, 

or company in said District liable to taxation 
hereunder, and every association, company, 
executor, administrator, guardian, or trustee 
holding personal property in trust liable to 
taxation hereunder" 
_ Similar phrasing may be found at least five times in the same section, as 
well as in 47-1301 relating to distraint proceedings. 
Nowhere in those sections of the District of Columbia Code relating 


to personal property taxes can a specific or express reference be found to 


a trustee in bankruptcy, nor have I been able to find a decision of a District 


of Columbia court holding that the word "'trustee'' includes a ''trustee in 


bankruptcy". 

I have carefully examined all of the cases that the parties have cited 
in their respective briefs, and it would appear that in Re Mason Tire & 
Rubber Co., 39 F.2d 462 (D. C. Ohio 1930), more nearly resembles the 
factual situation in this case, than any other case cited. This case came 
before the court on a petition for review attacking an order of the referee 
in bankruptcy, directing the trustee in bankruptcy not to list for taxation 
certain money in his hands belonging to the bankrupt estate. ._The sole 
question presented to the court was whether the money in the hands of the 


trustee in bankruptcy should be listed for and subject to county taxes. 
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The trustee in the Mason case at no time conducted or operated the 
business of the bankrupt, and his duties were confined to a liquidation of 
the assets and distribution of the money under order of the court. The court 
there stated that if the money in the hands of the trustee was taxable under 
the laws of the State of Ohio, the decision of the Supreme Court in Swarts 
v. Hammer, 194 U.-S. 441, 24S. Ct. 695, 48 L.-Ed. 1060, would be con- 
trolling unless some different provision appears in subsequent amendments 
to the Bankruptcy Act. 

In Swarts v. Hammer, the Supreme Court held that there was nothing 
in the Bankruptcy Act of 1898 which exempted property in the hands of the 
trustee in bankruptcy from state taxes to which similar property is subject. 

But after reviewing the Ohio statutes, the court, in the Mason case, 
found that the trustee in bankruptcy had not been included by the state Legis- 
lature among those persons subject to the tax, and not being specifically 
named could not be included by implication. 

It is well settled that as a matter of interpretation the sovereign may 
not tax, or hold danni fit for taxes, those it wishes to include in its 
statutes by implication. Rudolph v. Knox, 52 App. D.C. 33, 280 F. 1007; 
Rudolph v. Potomac Electric Power Co., 58 App, D.C. 54, 24 F. 2d 882, 
cert. den. 49 S.-Ct. 185, 275 U.-S. 656. 

In opposition to this point of view the Collector of Taxes, D.-C. has 
cited a number of cases. An analysis of these cases will show the following: 

Kansas City Mo. v. Johnson, etal, 70 F. 2d, 360:. This involves a 


receiver operating a gasoline business. The court held he had to pay the 
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gallonage tax on gasoline sold by him, the same tax being charged against 
such businesses. 
In Re Loehr, 98 F.-Supp 402: This involves a real estate, loan, 


insurance and beauty parlor business. The case started as a Chapter pro- 


ceeding and then was converted into a straight bankruptcy proceeding. The 


trustee liquidated over a period of three years and disposed of 144 parcels 
of real estate and had an income from rentals. Federal and State income 
taxes were involved. The trustee argued that since he was only authorized 
to liquidate, he could not be "conducting a business" and that 28 U.S: C.A. 
960 was not applicable. The case was decided on the basis of the construc- . 
tion of the phrase ''conduct any business" and the court said that the con- 
struction should not be narrow and restricted, but should be construed to 
include any activity or operation in connection with the handling and manage- 
ment of the bankrupt estate. 

Dickinson v. Riley, 86 F. 2d 385: This case was concerned with the 
authority of the bankruptcy court to review tax assessments. The court 
relegated all taxes to a priority under Section 64b (6), and there was no 
indication that any taxes accrued subsequent to the adjudication or a specific 
finding on this point. 

In Re Conhaim, 100 F 268: This case has no bearing on the problem 
as presented here, i.e., whether or not a local statute authorizes a tax 
against a trustee in bankruptcy. 

In Re Ponzi, 6 F. 2d 324: In this case the trustee derived income 


from bank deposits, mortgages and loans, against which a state income tax 
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was assessed under authority of a state statute to assess the tax against a 
trustee in bankruptcy. It appears that the trustee in bankruptcy was specifi- 
cally named in the statute. 


Tennant v. State Board of Taxes and Assessments, 113 A. 254: The 


question in direct issue was whether or not the trustee in bankruptcy could 


be taxed on property that was in the hands of the marshal at the time of 
assessment. The issues raised there have no bearing on the issues involved 
in the case under consideration. 

Hersfeld-Phillipson Co. v. City of Milwaukee, 177 Wisc. 431: In 
this case the trustee sold personal property on the very day that the assess- 
ment was made, but the sale was not confirmed until the following day. The 
court held that the trustee in bankruptcy was responsible for the payment of 
the tax, but the question passed upon by the court was limited solely to the 
time of transfer of title for tax purposes. The question of the applicability 
of the local statute to the trustee was not raised. 

The Collector of Taxes, D.-C. states in his brief that Title 28, 
U.S.C.A., Section 960, 'makes trustees liable for all taxes", That state- 
ment is true as applied to trustees conducting a business under authority of 
a United States court but it does not apply to a liquidating trustee, except 
insofar as employees of the trustee have been concerned. 

The Collector of Taxes, D:C. asserts in his brief that "Section 960, 
supra, has been interpreted as it applies to a trustee in bankruptcy, though 
he be only a liquidating trustee"'. But an examination of the cases cited by 


him will quickly show that such interpretation is reached only when the 
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trustee is engaged in some enterprise that can be construed as "conducting 
any business" under a broad interpretation of the law, viz: 

‘State of Missouri v.:Cleick, 135 F. 2d 134: . This case does not relate 
to "workmen's compensation payments" as stated in the Collector's brief. 

It relates to the Missouri Unemployment Compensation Act. The court 
interpreted 28 U.S.C.A. 124a (now 28 U.S.C.A. 960) to include a liquidating 
trustee engaging in any activity or operation comparable to the operation of 
the business. Here the trustee had employees. 

In Re Mid America Co. 31 F. Supp. 601: A state Unemployment 
‘Compensation Act is involved. This act specifically defines the employing 
unit and includes a trustee in bankruptcy. Again, 28 U.S.C.A. 960 is 
construed to include any activity or operation in connection with the handling 
and management of the bankrupt estate, and, again the trustee in bankruptcy 


was an employer within the meaning of the Unemployment Compensation Act. 


FINDINGS OF FACT 


1. The proof of claim filed by the Collector of Taxes, D.C., for 


personal property taxes for the fiscal year 1955, covering the period July 1, 
1954, to June 30, 1955, was for a period subsequent to the bankrupt's 
adjudication. 

2. The trustee in bankruptcy was engaged only in liquidating the 
bankrupt's estate and was not engaged in any activity that could be con- 


sidered as "conducting any business". 





ie 
CONCLUSIONS OF LAW 


1, The District of Columbia Code does not give any right or 
authority to the Collector of Taxes, D.C., to assess personal property 
taxes against a trustee in bankruptcy holding personal property of the 
bankrupt on July lst solely for the purpose of liquidation. 

2. The trustee's sale of the bankrupt's personal property at 
public auction does not cause the trustee in bankruptcy to be engaged in 
-"“conducting a business''as that phrase is used in Title 28, U.S.C.A, 
Section 960. 

An order will be entered disallowing and expunging the supplemental 
claim of the Collector of Taxes, D.C. in the amount of $1,042.60. Counsel 
for the trustee will present an order in accordance herewith on February 


28th, 1956, at 10:00 o'clock, A.M. 


/s/ John A, Bresnahan 
Referee in Bankruptcy 





Washington, D.C. 


February 16, 1956. 





IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding Bankruptcy Court 


IN THE MATTER OF 
AMCO MILLWORK & LUMBER CO., INC. Bankruptcy No. 51-54 
Bankrupt 
ORDER EXPUNGING SUPPLEMENTAL CLAIM 
OF COLLECTOR OF TAXES 
IN THE AMOUNT OF $1, 042. 60 

This cause came on for hearing upon the objections of the Trustee 
to the claim of the Collector of Taxes filed herein in the amount of $1, 042. 60 
and after hearing thereon, argument of counsel, and upon consideration of 
the briefs filed by the respective parties, it is by the Court this 28th day 
of February, 1956, 

ORDERED, that the supplemental claim of the Collector of Taxes 
of the District of Columbia filed herein in the amount of. $1, 042.60 be and 


the same is hereby disallowed and expunged. 


/s/ John A. Bresnahan 
REFEREE IN BANKRUPTCY 


FILED 
FEB 28 #1956 
John A. Bresnahan 
Referee in Bankruptcy 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Holding a Bankruptcy Court 


IN THE MATTER OF: 


AMCO MILLWORK & LUMBER CO., INC., : Bankruptcy No. 51-54 
Bankrupt. s 
PETITION FOR REVIEW BY A JUDGE OF THE 
UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA OF 
AN ORDER OF THE REFEREE 
IN BANKRUPTCY 


To the Honorable, The Chief Judge and Associate Judges of the United 
States District Court for the District of Columbia: 


The District of Columbia, a municipal corporation, a creditor in 
the above-entitled cause, being aggrieved by an order entered by the 
Honorable John A. Bresnahan, Referee in Bankruptcy, on February 28, 
1956, petitions the United States District Court for the District of Columbia 
for a review of said order of the Referee in Bankruptcy by a Judge of this 
Court. 

The grounds for this petition are as follows: 

1. On February 28, 1956, the Honorable John A. Bresnahan, 
Referee in Bankruptcy, issued an order disallowing and expunging a sup- 
plemental claim filed by the Collector of Taxes of the District of Columbia 
against Amco Millwork and Lumber Company, Inc., the bankrupt herein, in 
the amount of $1, 042.60 for personal property taxes assessed against the 


said bankrupt for the fiscal year July 1, 1954 to June 30, 1955 pursuant to 
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law. (A copy of the Order of the Referee in Bankruptcy dated February 28, 







1956, and a copy of the Memorandum of the Referee in Bankruptcy dated 


February 16, 1956, are attached to this petition for review and made a 






part hereof as petitioner's Exhibits nan and ''B"'), 







2. The Referee in Bankruptcy erred in disallowing and expunging - 






the supplemental claim of the Collector of Taxes of the District of Columbia 


against Amco Millwork and Lumber Company, Inc. for personal property 






taxes for the fiscal year July 1, 1954 to June 30, 1955. 







/s/ Vernon E. West 


VERNON E. WEST, 
Corporation Counsel, D.-C., 







/s/ Henry E. ‘Wixon 






HENRY E..WIXON, 
Assistant Corporation Counsel, D.C., 







> /s/ Leo J. Ehrig, Jr. 






LEO J.-EHRIG, JR.., 

Assistant Corporation Counsel, D.C. 
‘Attorneys for the District of Columbia, 
District Building, Washington 4, D.C. 














‘CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Petition for Review was 
mailed, postage prepaid, to Nathan M. Brown, Esq., attorney for trustee, 
514 Colorado Building, Washington, D.C., this 7th day of March, 1956. 
/s/ Leo J. -‘Ehrig, Jr. 
LEO J. EHRIG, JR.,. 
Assistant Corporation Counsel, D.C., 


Attorney for the District of Columbia, 
District Building, Washington 4, D.C. 


sag 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding Bankruptcy Court 
In the matter of : 


AMCO MILLWORK & LUMBER CO., INC. : Bankruptcy No. 51-54 


Bankrupt 


ANSWER ‘OF TRUSTEE TO PETITION FOR REVIEW 


Benjamin B.-Brown, trustee in bankruptcy of the above entitled 
estate, by counsel, for answer to the petition for review filed herein by the 
District of Columbia on March 7, 1956 a review of the Order of the Referee 
in Bankruptcy disallowing and expunging a supplemental claim filed in these 
proceedings by the Collector of Taxes of the District of Columbia against 
the estate of the above named bankrupt in the amount of $1, 042. 60 for 
personal property taxes assessed against the said bankrupt for the fiscal 
year from July 1, 1954 to June 30, 1955 respectfully shows unto the Court 
that the aforesaid Order of the Referee is correct under the applicable 
statute and law and for reasons neers scalp teuchteltiss refers to the memo- 
randum of the Referee in Bankruptcy including findings of fact and con- 
clusions of law together with the memorandum of the trustee in bankruptcy 
filed in the proceedings before the Referee, and asks that the aforesaid be 
incorporated in this Answer by reference as is fully set out herein, and 
that the Order of the Referee be affirmed by this Court. 


Respectfully submitted, 


Benjamin B. Brown, Trustee 





Nathan M. Brown 
Attorney for Trustee 
514 Colorado Building 
Washington 5, D.C. 


This will certify that a copy of the foregoing Answer to the Petition 
for Review was mailed postage prepaid to Vernon E. West, Corporation 
Counsel for the District of-Columbia, this day of March, 1956. 


~ 


Nathan M. Brown 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


In the Matter of : 

AMCO MILLWORK & LUMBER CO., : Bankruptcy No. 51-54 

Bankrupt : 
ORDER 

Upon consideration of the petition filed herein by the District of 
Columbia for review of an order of the Referee in Bankruptcy, entered 
February 28, 1956, disallowing and expunging the supplemental claim of 
the Collector of Taxes of the District of Columbia in the amount of $1, 042. 60 
filed in the above-entitled cause and after oral argument thereon by counsel 
for the District of-Columbia, the trustee in bankruptcy, and the attorney for 
said trustee, and upon consideration of the memorandum of the Referee in 
Bankruptcy, including findings of fact and conclusions of law, the brief of 
the District of Columbia, and the memorandum of the Trustee in Bankruptcy, 
all filed with the Referee in Bankruptcy in the above-entitled cause and in- 
cluded in the record for review by this Court, it is by the Court this 23rd 
day of June, 1956, 

ORDERED, that the Petition for Review filed herein by the District 
of Columbia be, and the same is hereby, granted, and it is 

FURTHER ORDERED, that the order of the Referee in Bankruptcy, 
entered February 28, 1956, disallowing and expunging the supplemental 
claim of the Collector af Taxes of the District of Columbia in the amount 


of $1,042.60;be, and the same is hereby overruled, said claim having been 


based on a valid assessment; and it is 





ow Ab 
FURTHER ORDERED, that the supplemental claim filed by the 
Collector of Taxes of the District of Columbia be, and the same is hereby, 
reinstated and allowed in the amount of. $1, 042. 60 and granted priority in 


accordance with the provisions of Section 64(a) of the Bankruptcy Act. 


/s/ F. Dickinson Letts 
JUDGE 





*s 
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Notice of Appeal. 73 (B) 





UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN THE MATTER OF : 
Amco Millwork & Lumber Co., Inc. : Bankruptcy No, 51-54 
Bankrupt 


NOTICE OF APPEAL 
Notice is hereby given this 19th day of July, 1956, that 

Benjamin B. Brown, Trustee in Bankruptcy 

For Amco Millwork & Lumber Co., Inc., 

Bankrupt 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the ORDER of this Court entered on the 23rd day of June, 
1956 infavor of The Collector of Taxes for the District of Columbia 
against said Benjamin B. Brown, Trustee in Bankruptcy 


For Amco Millwork & Lumber Co., Inc. 
Bankrupt. 


/s/ Nathan M. Brown 
Nathan M. Brown, Attorney for Trustee in 
Bankruptcy of Amco Millwork & Lumber Co., 
Inc., Bankrupt 


cc: Chester Gray 


‘Corporation Counsel, D.C. 


District Building 
Washington, D.C. 
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“BRIEF FOR APPELLANT ~ 


United States Court of 


FOR THE DISTRICT OF COLUMBIA cmcurm/nited States Court of Aveda 


For the. = 
District of Columbia Circuit: . 


OCT 17 1956 


Sool fa fia 


BENJAMIN BSB. BROWN, . Trustee in Bankruptcy 
of Amco Millwork and Lumber -Co. Inc 


October Term; “1956 


No. 13514. 


APPELLANT 


V3e 


ON APPEAL FROM THE ORDER OF THE 

UNITED STATES.DISTRICT COURT 
“FOR THE DISTRICT OF COLUMBIA 
GRANTING PETITION FOR REVIEW 


S Ceisesde. Building 
aon eabncioas De Gu 


as 2 
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I. 


QUESTIONS PRESENTED 


Is a liquidating trustee in bankruptcy in the District 
Columbia liable for prospective personal property 
taxes assessed by the District of Columbia, where 
the date of assessment is subsequent to the date of 
adjudication in bankruptcy and where the trustee in 
bankruptcy does not conduct any business ? 

Even if this Court should find that the trustee in 
bankruptcy herein may be taxed for prospective 
personal property taxes, was the basis employed 

by the appellee in assessing the taxes proper, where 
the basis was not the value of the inventory in 
bankruptcy but was instead the value of the inventory 


during a period of one year prior to bankruptcy when 


the bankrupt was a going concern? 








SUBJECT INDEX 


Jurisdictional Statement 
Statement of The Case 
Statutes Involved 

Statement of Points on Appeal 
Summary of Argument 


Argument 


I. A LIQUIDATING TRUSTEE IN BANKRUPTCY IS 
NOT SUBJECT TO PERSONAL PROPERTY TAXES 
IN THE DISTRICT OF COLUMBIA. 


a. The Trustee in Bankruptcy herein is not expressly 
named in the local statutes as a taxable person and 
therefore he cannot be taxed for personal property 
taxes upon application of the doctrine expressio 
unius est exclusio alterius, upon reference to 
associated words in the statute indicating that the 
taxing statutes are intended to apply to active 


businesses, and upon further reference to the rule 
that taxes shall not be assessed by mere implica- 
tion. 


Other decisions establish the principle that a 
"trustee'', as that term is employed ina statute, 
does not mean a "'trustee in bankruptcy" 


Under the Federal Statute the trustee in bankruptcy 

is not taxable unless he is conducting a business and 
since the trustee in bankruptcy herein would not be 
subject to taxation under the Federal Statute he should 
not be subject to local taxation under the District of 
Columbia code. 12 


EVEN IF THE TRUSTEE IN BANKRUPTCY HEREIN IS 
LIABLE FOR PROSPECTIVE PERSONAL PROPERTY 
TAXES, THE BASIS OF PROPER VALUATION CHOSEN 

BY THE DISTRICT OF COLUMBIA WAS IMPROPER, 13 


Conclusion 16 
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UNITED STATES COURT OF APPEALS 
FOR THE DiSTRICT OF COLUMBIA CIRCUIT 


No. 13514 


BENJAMIN B. BROWN, Trustee in Bankruptcy 
of Amco Millwork and Lumber Co. Inc. 


APPELLANT 
vs. 
COLLECTOR OF TAXES, DISTRICT OF COLUMBIA 
APPELLEE 
ON APPEAL FROM THE ORDER OF THE 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
GRANTING PETITION FOR REVIEW 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked by virtue of 11 U.S.C. 
section 47(a). 

This is an appeal from an Order of the District Court dated June 
23, 1956, granting a Petition for Review filed by the Collector of Taxes 
for the District of Columbia. The Order appears in this record at pages 
SG XE aad 23. The Petition of Review sought review of the Order of the 
Referee in Bankruptcy entered on February 28, 1956 disallowing and ex- 
punging a supplemental proof of claim filed by the Collector of Taxes 


against the bankrupt herein, Amco Millwork and Lumber ‘Company Inc. 


(54 ae é, A> } 
(R. 18, 19, 20). 


? 
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STATEMENT OF THE CASE 
The Order of the District Court from which this appeal is taken 
states that the Trustee in Bankruptcy herein is subject to personal 
property taxes in the District of Columbia for the period of July 1, 1954 
to June 30, 1955, which is for a fiscal year entirely subsequent to the 


adjudication of bankruptcy of Amco Millwork and Lumber Co. Inc., the 


(it FS #6) 
bankrupt, hereinafter referred to as ''Amco". (R. 22, 23) 


The underlying facts of the instant case may be found in the 
Memorandum of the Referee in Bankruptcy. (<2 ri { 7). 

Fairly summarized, the essential facts are these: 

A petition in bankruptcy was filed by the bankrupt, Amco, on 
June 22, 1954 and on the following day, June 23, 1954, Amco was adjudi- 
cated a bankrupt. (R. 11) The appellant, Benjamin B. Brown as appointed 
trustee in bankruptcy on July 27, 1954, more than one month later. K iY) 
There was an appraisal of the personal property of the bankrupt immedi- 
ately following the appointment of the trustee in bankruptcy which indicated 
that the property was worth $21,427.71; on August 18, 1954, this appraised 
property, which is the entire property assessed by the appellee herein, 
was sold at public auction for $20, 604. 33. (K 11) 

In spite of the fact that the personal property in the possession of 
the trustee in bankruptcy was appraised at less than $21,500 in August of | 
1954 and sold for less than $20,700 two weeks later at a public action, the 


District of Columbia assessed this selfsame property at more than $52, 000 





i, Se ys 
and filed its assessment and proof of claim accordingly. fa ' i 3) 

It should be noted that this assessment was for prospective 
personal property taxes covering the period of July 1, 1954 through June 
30, 1955. (R. il) These prospective taxes were assessed against the 
appellant in spite of the fact that Amco was adjudicated a bankrupt on 
June 24, 1954, one week prior to the tax assessment date of July 1, 1954 
(R. 11, 16) 

The trustee in bankruptcy performed no active functions except 
to liquidate the estate by selling the property; the trustee in bankruptcy 
refused to file personal property tax returns by reason of the fact that he 
did not conduct any business, he was not specifically enumerated as a 
statutory representative subject to taxation or required to file schedules, 
and on the further ground that the assessment claimed was improper. (R. 9) 

The Referee in Bankruptcy ruled that the trustee in bankruptcy 
herein was merely liquidating the business and was not subject to prospec- 
tive personal property taxes in the District of Columbia. (R. 16, 17) An 
Order expunging the claim of the appellee was accordingly entered on 
February 28, 1956. (R. 8) 

The appellee filed a petition for review and the District Court 
granted the petition, ruling thereon that the trustee in bankruptcy herein 


is taxable for prospective personal property taxes and the assessment made 


(wm ag? fe) 
by appellee is valid. (R. 22, 23) 


The ruling of the District Court from which this appeal is taken 


made no findings of fact on the issue of the proper method of assessment. 





STATUTES INVOLVED 
(1) The general statutes involved are District of Columbia Code 1951, 
Title 47, Chapter 12 through 14 dealing with the enforcement and assessment 
of Personal Property Taxes. 
(2) Specific pertinent sections are as follows: 


a) District of Columbia Code 1951, 47-1411 defines those 


"persons'' against whom the enforcement provisions apply as: 


"any individual, firm, co-partnership, joint adventure 
association, corporation (domestic or foreign), trust 
trustee, estate or receiver"! 


b) District of Columbia Code 1951, 47-1203, requiring a 
schedule from certain statutory representatives with respect 
to personal property taxes refers to: 


"every personal, association, corporation, firm, 

or company in said District liable to taxation here- 
under and every association, company, executor, 
administrator, guardian, or trustee holding personal 
property in trust liable to taxation hereunder," 


c) District of Columbia Code 1951, 47-1202, setting forth 
the basis of valuation: 


"All personal property in the District of Columbia 
subject to taxation shall be listed and assessed at 

notless than the full and true value thereof in law- 
ful money." 


U.S.C. 960, setting forth the federal rule: 


"Any officers and agents conducting any business 
under authority of a United States court shall be 
subject to all Federal,.State and local taxes ap- 
plicable to such business to the same extent as if 

it were conducted by aniindividual or corporation." 
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STATEMENT OF POINTS ON APPEAL, 

Appellant's Statement of Points on Appeal are set forth in the 

Subject Index and are comprised in the Questions Presented. 
SUMMARY OF ARGUMENT. 

Appellant seeks reversal of the Order of the District Court 
granting the Petition for Review and ruling that the appellant is taxable 
for prospective personal property taxes on the grounds that the appellant, 
as a trustee in bankruptcy, is not specifically named as one of the group 
of representatives, nor is bankruptcy at all mentioned in any of the appli- 
cable taxing statutes pertaining to the collection and assessment of 
personal property taxes for the District of Columbia. 

Appellant relies upon case authority and upon fundamental rules 
of construction in urging that since the trustee in bankruptcy is not ex- 
pressly named, he cannot be included by implication as subject to taxation; 
and further that since he is not included among a large specifically-named 
group, subject to taxation, he must be deemed as excluded from that group. 
Appellant relies upon the rule that taxation by implication is not favored 
and cannot be a basis for assessing taxes. 

Appellant further urges that the assessment in the instant case 
was improper for the reason that the appellant was not conducting any 
business within the meaning of the Federal statute, 11 U.S.C. 960; there- 
fore, if the assessment by the local authorities is upheld, it would bring 


the local taxing statutes out of harmony with the Federal law. 
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Finally, the trustee in bankruptcy suggests that the basis of valua- 
tion in the instant case is incorrect for the reason that no reference ee 
made to the fact that valuation in bankruptcy is peculiar to bankruptcy; and 
that, even if the trustee in bankruptcy is subject to local taxation --- a 
statutory interpretation which the appellant sharply disputes --- then the 


assessment is improper because it fails to give any consideration to the 


realities of bankruptcy practice and administration. 


ARGUMENT 


I, A LIQUIDATING TRUSTEE IN BANKRUPTCY IS 
NOT SUBJECT TO PERSONAL PROPERTY TAXES 
IN THE DISTRICT OF COLUMBIA. 


a. The Trustee in Bankruptcy herein is not expressly named 
named in the local statutes as a taxable person and there- 


fore he cannot be taxed for personal property taxes upon 
application of the doctrine expressio unius est exclusio 
alterius, upon reference to associated words in the statute 
indicating that the taxing statutes are intended to apply to 
active businesses, and upon further reference to the rule 
that taxes shall not be assessed by mere implication. 


The two sections of the District of Columbia Code (1951), which 
refer to the definition of those "persons" coming within the act and re- 
quiring schedules from certain representatives are Title 47, sections 
1411 and 1203. 

Nowhere in those statutes can the word "trustee in bankruptcy" 
be found; nor is there any word therein referring to bankruptcy or in- 
solvency proceedings. 

It has generally been ruled that in doubtful cases the doctrine 


of expressio unius est exclusio alterius should be applied. 82 C.J.S. 
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Statutes sec. 333a. The trustee in bankruptcy has not been expressly 
mentioned. Other statutory representatives have been specifically 
referred to in the applicable District of Columbia statutes. Plainly, then, 
the express mention of other similar statutory representatives excludes 
the trustee in bankruptcy where he is not included within the group de- 
nominated. 82 C.J.S.-Statutes, sec. 333a. 

Reference to the associated words in the statutes under considera- 
tion supports the appellant's position. 

No where in the applicable statutes can there be found one single 
reference to bankruptcy proceedings. Each and every specifically-named 

° 

representative, entity or person is one connected with a going business... 
A simple recitation of the various terms of 47-1203 and 47-1411 shows 
that Congress intended to tax only those statutory representatives who 
were carrying on businesses or other activities which might be termed as 
going enterprises. To place the term bankruptcy or trustee in bankruptcy 
amid the specific terms used in the statutes adds to it a factor which does 
not appear in any of the preceding words or meanings --- insolvency. It 
is submitted, therefore, that the color and meaning which the words of 


the applicable statutes lend to the entire sections and to the problem at bar 





is such that these taxing statutes were not intended to apply to bankruptcy 
proceedings, nor should that be their effect. 
Finally, reference must be made to a fundamental rule of con- 


struction which has particular significance in matters involving the 


interpretation of taxing statutes. 
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That fundamental rule is simply this: The extension of a tax by 
implication is not favored and as a matter of interpretation the sovereign 
may not tax, nor hold responsible for taxes, those it wishes to include in 


its statutes by implication. See Reinecke v. Gardner, 277 U.S. 239, 48 


S.Ct. 474; Rudolph v. Potomac Electric Power Co., 58 App. D.C. 54, 


24 F. 2d 882, cert. den. 49S. Ct. 185, 278 US. 656. 

Furthermore, it has been similarly held that the taxing statutes 
must receive such a strict construction that any attempt to extend them 
m such a manner must be construed strictly against the sovereign. See 
Rudolph v. Knox, 52 App. D.C. 33, 280 F. 1007. 

It is submitted that if we add up and take the cumulative effect of 
these elementary principles of construction, this Court must conclude 
that the lower Court erred in ruling that the trustee in bankruptcy herein 
is taxable. 

To the rule of construction which states that express mention of 
certain other terms impliedly excluded the trustee in bankruptcy from the 
statute, and to the further rule which states that associated non-bankruptcy 
terms in the statute lend color to the intention and meaning of the statute 
as applying solely to non-bankruptcy entities, persons, or groups, and to 
the still further rule that taxation by implication is not favored -- to each 
of these must be added the aforementioned principle that an extension of 
the tax must be construed strictly against the government. The appellee 
cannot overcome this burden which the rules of construction place upon 


it. 
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If the trustee in bankruptcy is at all encompassed by the local 
statutes heretofore mentioned, it must be because he falls within the 
mreaning of the terms "trustee'' (see Title 47-1411) or "trustee holding 
personal property in trust" (Title 47-1203) 

Does a trustee in bankruptcy come within the meaning of those 
statutory terms when they are related to the context in which they are 
placed ? 

b. Other decisions establish the principle that a "trustee," 

as that term is employed in a statute, does not mean a 
"trustee in bankruptcy" 

The Referee in Bankruptcy adopted a decision upon which ap- 
pellant relied in support of his lower Court contention that the words 
"trustee" or ''trustee holding personal property in trust'' doe not mean 


we of ae 
or include a "trustee in bankruptcy". (Rn 13, 14) That decision is 


In re Mason Tire and Rubber Co., 39 F. 2d 462 (D.C. Ohio 1930), where, 


under similar circumstances and under similar statutes as those existing 
in the District of Columbia, the District Court ruled that a trustee in 
bankruptcy is not intended to be included by the term "'trustee". The 
Ohio District Court exarnined the local decisions which determined that 
the word "trustee"' cannot be construed to mean "trustee in bankruptcy", 
the two having decidely distinct and different meanings. Then, at page 
465, the Court went on to state the essence of the problem. '"... (Since) 
the Legislature of the state has seen fit to specifically name those re- 


quired to list monies, the trustee in bankruptcy, not being named should 
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not be included by implication." It should be noted that under the Ohio 
statute the persons required to file personal property tax returns were 
almost identical to those required to file in the District of Columbia. 
In Ohio they include "'a parent, guardian, trustee, executor, administra- 
tor, assignee, receiver, official custodian, factor, agent, attorney, or 
otherwise." 

It is believed that the Referee in Bankruptcy was correct in 
relying upon the Mason Tire case, heretofore cited by appellant in the 
bankruptcy proceeding, as dispositive of the case. 

It is indeed significant that an examination of the authorities 
which the appellee cited to the Referee and are referred to in the 
Memorandum of the Referee (kt 14, 15, 16) point up the very position 
which the trustee in bankruptcy raises. 

In the only pertinent cases cited by the District of Columbia in 
the lower Court on the interpretation question, a i4-1 6), it is apparent 
that in all cases where a list of specific names are used to designate the 
statutory representatives, the term "trustee in bankruptcy" was the 
actual term used. 

So it is that in the case of In re Mid America, 31 F. Supp. 601, 
the state employment compensation act specifically and definitely includes 
the term "trustee in bankruptcy" as a person who may come within the 
statute by being an "employing unit". -Even more significant is the fact 


that the term ''employing unit" not only included the term "trustee in 


bankruptcy"; it also included the additional term "trustee". -State of 
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Missouri v. Gleick, 135, F. 2d 134 interpreted the same statute in the 
same fashion. If the terms "trustee" and ''trustee in bankruptcy" are 
Synonymous, then why did the Missouri Legislature use both of them in 
the Missouri statute, and indeed not only used them both together but used 
them following each other? It is clear that the Missouri Legislature, at 
least, did not conceive of the term "'trustee'' as encompassing the term 
"trustee in bankruptcy". The very decisions relied upon by the District 
of Columbia in the lower Court support the position of the appellant that 
the terms "trustee" and "trustee in bankruptcy” are not interchangeable. 

Appellant has no doubt that if the District of Columbia had enacted 
some general statute like that found in the case of Kansas City v. Johnson, 
70 F. 2d 360, there might be some support for the contention that the 
trustee in bankruptcy was intended to be included within the taxable group 
of representatives and businesses. In that decision, for example, the 
statute taxed "every person, partnership, or corporation....engaged in 
selling gasoline.'' The District of Columbia statutes, however, are not 
general, They are specific; they define the taxable groups and entities 
specifically and in detail. 

Based on the foregoing, it is submitted that the appellant herein 
was not intended to be encompassed within the meaning of the terms 
"trustee" or "trustee holding personal property in trust'' as used and 


employed in the context of Title 47, sections 1203 and 1411, of the 


District of Columbia Code, and that he is therefore not subject to 


personal property taxes. 
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c. Under the Federal Statute the trustee in bankruptcy 
is not taxable unless he is conducting a business and 
~S8inte the trustee in bankruptcy herein would not be 
subject to taxation under the Federal Statute he should 
not be subject to local taxation under the District of 
Columbia code. 


By virtue of 28 U.S.C. 960, a trustee in bankruptcy is liable 
for all state, municipal or federal taxes if he conducts any business. 


It is submitted that under the authority of California State 


Board of Equalization v. Goggin, 191 F. 2d 726, cert. den. 72S. Ct. 


302, 342 U.S. 909, itis plain that a trustee in bankruptcy who is merely 

a liquidating trustee in bankruptcy does not come within the proscription 
of the statute. Reference in this regard is also made to Boteler v. Ingels, 
308 U.S. 57, 60S. Ct. 29 (1939), which construed the former section 124a 
as applicable to ''a trustee and other court appointees who operate busi- 
nesses", (p. 32). The plain implication from this statement is that a 
trustee in bankruptcy who does not operate a business is not included 
within the section. 

The Referee in Bankruptcy expressly found that the trustee in 
bankruptcy was engaged only in liquidating the estate and was not engaged 
in any activity that could be considered as "conducting any business." tr 16) 

No citation of authority is necessary to state that this finding of 
fact should not be upset unless it is clearly erroneous. Surely nothing 
appears in this record to support any assertion that the finding is incorrect 
and indeed the Order of the District Court does not state to the contrary 


nor does it make a contrary finding. It is therefore plain that it must be 
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accepted as correct upon this appeal that the appellant herein was not 
conducting any business within the meaning of the 28 U.S.C. 960; nor 
could the appellee show that the trustee in bankruptcy was in fact con- 
ducting a business, even if the issue were left undecided. 
It is significant to note that the California State Board decision, 
supra, points out that any interpretation of the local taxing statute must 


be made with reference to the federal statute. Based upon the California 


State Board opinion, the appellant submits that any local taxing statute 


must be construed in harmony with the federal statute, and that if it ap- 
pears that local taxes could not be assessed against the trustee in bank- 
ruptcy under the federal statute by reason of the fact he was not operating 
a business, then the local statute should receive the same restriction. 

In addition to these authorities and to the foregoing suggestions, 
it should also be noted that the Referee in Bankruptcy is specialized in 
bankruptcy matters. His interpretation should, it is submitted, be given 
great weight by this Court. His conclusions should be followed, parti- 
cularly since they are so fully explained in his Memorandum and are: so 
logically presented with supporting authority. 

IL EVEN IF THE TRUSTEE IN BANKRUPTCY 
HEREIN IS LIABLE FOR PROSPECTIVE 
PERSONAL PROPERTY TAXES, THE BASIS 
OF PROPER VALUATION CHOSEN BY THE 
DISTRICT OF COLUMBIA WAS IMPROPER. 


. The District Court failed to make any findings of fact on the issue 


of the proper method and valuation basis and for that reason alone, this 





qq ¢«< YY FF Ww 


ma 

matter should be remanded for further findings on this issue, if this Court 
should rule that the trustee in bankruptcy is liable for personal property 
taxes. Under Rule 52, Federal Rules of Procedure, it is submitted that 
the lower Court should have at least determined the factual question of 
proper valuation or should have remanded that question to the Referee for 
his finding. 

On the assumption that this Court could reach the question of 
proper valuation by ruling that the trustee in bankruptcy is taxable, the 
trustee in bankruptcy suggests that the very method of valuation urged by 
the District of Columbia as controlling is indicative of precisely why the 
taxing statutes under consideration are intended to apply only to operating 
businesses or estates and were enacted wholly without reference to bank- 
ruptcy. 

The tax is prospective; it looks to the future and to a going con- 
cern. The tax is based upon the average stock in trade held by the business 
during the prior year, Title 47-1206,1212. 

However, during a prior year a bankrupt might well carry an 
inventory of one million dollars, and yet in less than six months have little 
or no inventory or stock in trade in any actual cash value at a forced sale. 
Any familiarity with bankrupt estates plainly indicates that the sharpest 
decline in stock in trade occurs shortly before bankruptcy when the bank- 
rupt seizes every opportunity to sell off the inventory on hand at special 


"sale" prices or going out of business" prices in order to pay off the 


pressing creditors. Plainly, at this time it is desperation which is the 
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guide rather than any going market. Im spite of these practical realities 
of bankruptcy practice and administration, the District would appear to 
urge that a proper assessment may be made for these prospective taxes 
based upon the prior year's average stock in trade without any relation to 
the actual facts of bankruptcy experience. 

The facts at bar pqint up the very problem. The personal property 
herein was assessed at more than $52, 000 (R. 13); the same property sold 


at about the time of the assessment at less than half that figure or approxi- 


mately $20, 600. (R. 11) 


In District of Columbia v. Morris, 81 U.S. App. D:C. 356, 159 
F.2d 13 (1946) can be found a clear implication that in order to arrive at 
a full and true value under the personal property taxing statute, the exist- 
ing conditions must be considered. 

Appellant has urged heretofore and continues to believe that the 
very method of taxation itself points to the simple fact that the local personal 
property tax -- based upon average stock in trade for the prior year of any 
mercantile establishment -- was never intended to apply at all to bankruptcy 
proceedings wherein the business simply ceases to exist. 

At the very least, the Morris case, supra is authority for the 
position of the appellant that the method and basis of valuation -- the average 
stock in trade for the prior year's business -- is unreasonable in practice 
when applied to bankruptcy proceedings; that since it is a basis which does 


not assess at a full and fair cash value under the existing circumstances, 


the matter must be remanded to the Referee to determine a proper basis 
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of valuation for bankruptcy proceedings. While the trustee in bankruptcy 
does not believe that this Court should reach the question of fact as to what 
i, is a proper basis for valuation, at the very least it is a question of fact 
which has not been determined heretofore and which would require con- 
» sideration by the Referee in Bankruptcy, should this Court hold that the 
trustee in bankruptcy herein is taxable. 
Conclusion. For all of the reasons given, it is submitted that the Order 
of the District Court should be reversed. 


: Respectfully submitted, 


Hoty M. BROWN 
Colorado Building 
Attorney for Appellant 


=a L. GENN zx 


Colorado Building 
Attorney for Appellant 
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QUESTION PRESENTED 


In the opinion of appellee the following question is presented: 

Whether personal property of a bankrupt is exempted from taxa- 
tion in the District of Columbia solely by reason of the intervention of 
bankruptcy proceedings and the appointment of a trustee who, by opera- 
tion of law and for purposes of liquidation only, took title to the property 


prior to the tax date? 
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Argument: 

I- The intervention of bankruptcy and the appoint- 
ment of a trustee who takes title to all property 
of the bankrupt estate does not withdraw such 
property in the hands of the trustee from the 
reach of the taxing authorities and no immunity 
from taxation is granted thereby. 


Personal property in the hands of a trustee 
appointed to administer a bankrupt's estate is 
subject to the District of Columbia personal 
property tax unless specifically exempt. 


A - The District of Columbia personal prop- 
erty tax statute does not exempt personal prop- 
erty in the hands of a trustee of a bankrupt’s 
estate, and such property is, therefore, subject 
to taxation. 


B - The words “every * * * person" and 
every * * * trustee”, as used in the personal 
property tax statutes relating to the filing of 
tax returns and the collection of taxes, nec- 
essarily include a "trustee" appointed to ad- 
minister the estate of a bankrupt under the 
Bankruptcy Act. 


¢ o Title 28, U. S. C., Sec. 960, did not 
change the law with regard to trustees engaged 
in liquidating the assets of the bankrupt. 


Ill - The issue of valuation is not before this Court.. 


Conclusion. «.<«4s« <0 éoveceawunes CRECRNS RE REORKE TERS ES ‘ 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


October Term, 1956 


BENJAMIN B. BROWN, Trustee in Bankruptcy of 
Amco Millwork and Lumber Co., Inc., 
Appellant, 


Vv. 


COLLECTOR OF TAXES, District of Columbia, 


Appellee. 


BRIEF OF APPELLEE 
COUNTER-STATEMENT OF THE CASE 


Amco Millwork and Lumber Co., Inc. filed its petition on June 
22, 1954, and was adjudicated a bankrupt on June 23, 1954. Benjamin 
B. Brown, appellant herein, was appointed trustee of the estate of the 
bankrupt on July 27, 1954 (J.A. 1). By operation of law, title to all of 
the bankrupt's property vested in the appellant as of the date of the filing 
of the petition. Thereafter, the Assessor of the District of Columbia 
called upon appellant to file the personal property tax:return due in the 
month of July, 1954. Appellant refused to file the required return, and 
no return has been filed by the trustee or the bankrupt. On January 13, 


1955, the Collector of Taxes, D.C., appellee herein, filed a supplementary 
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proof of claim, based on an assessment in the amount of $1, 042.60, 
and claimed priority therein. The bill attached to this proof of claim, 
and in support thereof, is in the name of Benjamin B. Brown, trustee 
for Amco Millwork and Lumber Co., Inc. (J.A. 2). On June 23, 1955, 
appellant filed objections to the allowance of this supplementary claim 
for personal property taxes on the ground that such taxes could not be 
assessed against a "liquidating trustee" of a bankrupt estate. Appellant 
was engaged only in liquidating the assets of the bankrupt's estate (J. A. 
8). After a hearing on the claim and the objections thereto, the referee 
in bankruptcy issued a memorandum decision, together with findings of 
fact and conclusions of law, directing that an order be entered disallowing 
and expunging the supplementary claim of the Collector of Taxes in the 
amount of $1, 042.60 (J.A. 1-9). On March 7, 1956, the appellee filed 
a petition for review by a judge of the United States District Court for the 
District of Columbia of the order of the referee in bankruptcy (J. A. 11-12). 
After oral argument and on June 23, 1956, an order was entered granting 
the petition for review, ordering that the supplementary claim of the 
Collector of Taxes be reinstated and allowed in the amount of $1, 042.50, 
and granting priority in accordance with the provisions of Section 64(a) 
of the Bankruptcy Act (J.A. 15-16). From this order, appellant trustee 


appeals. 


STATUTES INVOLVED 


The statutes involved are incorrectly and inadequately quoted in © 


appellant’s brief. For the convenience of the Court, appellee quotes the 
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pertinent portions of the statutes involved below. 


The Act of July 3, 1926, 44 Stat. 833, ch. 759, § 4 (Sec. 47- 


1202, D. C. Code, 1951) provides: 


"All personal property in the District of Columbia 
subject to taxation shall be listed and assessed at not 
less than the full and true value thereof in lawful money." 


The Act of July 1, 1902, 32 Stat. 617, ch. 1352, § 6, par. 1, 
as amended (Sec. 47-1203, D. C. Code, 1951, Supp. IV) provides: 


"The assessor of the District of Columbia, or his 
successor in office, shall annually cause to be prepared 
a printed blank schedule of all tangible personal property 
and all general merchandise or stock in trade, owned or 
held in trust or otherwise, subject to taxation under the 
provisions of sections 47-1201 to 47-1214, 47-1301 to 
47-1305, 47-1701 to 47-1709, and of the classes of corpo- 
rations and companies to be assessed, to which shall be 
appended a form in blank, setting forth that the foregoing 
presents a full and true statement of all such personal 
property, taxable capital, or other basis of assessment, 
or either as the case may be. * * * Every person, associa- 
tion, corporation, firm, or company in said District liable 
to taxation hereunder, and every association, company, 
executor, administrator, guardian, or trustee holding per- 
sonal property in trust liable to taxation hereunder, shall, 
within thirty days after the last publication of said adver- 
tisement, as aforesaid, fill out the proper blanks in said 
schedule with a full and true statement, as in this section 
hereinbefore required, which statement shall also contain, 
or be verified by, a written declaration that it is made 
under the penalties of perjury, such declaration tobe - 
signed by, and over the address in the District of Columbia 
of, said person, association, corporation, firm, company, 
executor, administrator, guardian, or trustee making the 
statement required hereby, thereupon said board of person- 
al-tax appraisers, or any one of the members thereof, shall 
assess said property at its fair cash value * * * Provided, 
That if any person, firm, association, corporation, company, 
administrator, executor, guardian, or trustee shall fail to 
make and deliver to the assessor or one of the said appraisers, 
within thirty days after the date of the last advertisement of 
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the notice hereinbefore required, the schedule of 

his or its said personal property owned, held in 
trust, or otherwise, as provided for in this section, 
then the said board of personal-tax appraisers here- 
inbefore provided for shall without delay, from the 
best information they can procure, make an assess- 
ment against such person, firm, association, corpo- 
ration, company, administrator, executor, guardian, 
or trustee, “* * *", 


The Act of July 3, 1926, 44 Stat. 833, ch. 759, § 6; as amended 
(Sec. 47-1206, D. C. Code, 1951, Supp. IV) provides: 


"Returns of all personal property shall be made 
in the month of July in the fiscal year in which the 
assessment is levied and the value of such property 
shall be made as of the first day of that month except 
that merchants shall continue to return their average 
stock in tr ovided in section 47-1212." 


The Act of July 1, 1902, 32 Stat. 618, ch. 1352, § 6, par. 2, as 
amended (Sec. 47-1207, D. C. Code, 1951) provides: 


"On all tangible personal property, assessed at 
a fair cash value (over and above the exemptions 
provided in section 47-1208), including vessels, ships, 
boats, tools, implements, horses, and other animals, 
carriages, wagons, and other vehicles, there shall be 
paid to the collector of taxes of the District of Columbia 
the rate of tax provided by law." 


The Act of July 1, 1902, 32 Stat. 618, ch. 1352, § 6, par. 3, as 
amended (Sec. 47-1212, D. C. Code, 1951, Supp. IV) provides in pertinent 


part: 


The Act of May 18, 1954, 68 Stat. 116, ch. 218, Title X, § 1003, 
eliminated as of July 1, 1954, the former requirement of making 

an affidavit on personal property tax returns. The amendment, 

in effect, makes the signature on the return serve the same purpose. 
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"Dealers in general merchandise of every description 

shall pay to the collector of taxes of the District of Co- 

lumbia one and one-half per centum on the average stock 

in trade for the preceding year.” 

The Act of August 17, 1937, 50 Stat. 673, ch. 690, § 11, as 
added May 16, 1938, 52 Stat. 357, ch. 223, § 1(c) (Section 47-1411, 
D. C. Code, 1951), defines the term "person" as used in the chapter 
relating to the collection of personal onoperty taxes as follows: 

"(a) The term 'person' includes any individual, 

firm, copartnership, joint adventure, association, 

corporation (domestic or foreign), trust, trustee, es- 

tate, or receiver." 

SUMMARY OF ARGUMENT 

There is nothing in the Bankruptcy Act of 1898, infra, which 
indicates an intent on the part of Congress to exempt from taxation 
personal property in the custody of a trustee appointed to administer 
a bankrupt's estate. The fact that the title to such property is trans- 
ferred by operation of law from the bankrupt to the appointed trustee 
does not constitute a barrier to the assessment and collection of taxes 
which would be subject to assessment and collection under the law if 
the property had remained in the possession and control of the bankrupt 
itself. 

The District of Columbia personal property tax law provides that 
all personal property, owned or held in trust or otherwise, shall be 


subject to taxation unless specifically exempted. Personal property in 


the possession of the trustee of a bankrupt's estate is neither specifically 
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nor inferentially exempted. Such an exemption, if intended, would have 
been clearly expressed. To the contrary, the District statute is appli- 
cable to every trustee holding personal property in trust. 


The District personal property tax law applies to every trustee 





holding personal property in trust subject to taxation. The single word 
"trustee" is sufficient to include a trustee of a bankrupt estate appointed 
under the provisions of the Bankruptcy Act. It is not necessary for 
Congress to provide specifically that the law shall apply to a "trustee in 
bankruptcy."’ The term "trustee in bankruptcy" is merely a term of con- 
venience; no such office or officer, so denominated, was created by the 
Bankruptcy Act. a 
Appellant is required to file a personal property tax return on 
personal property in his possession as trustee and pay the tax since he 
is the only person legally able to do so. 
No question of valuation is before this Court. 
ARGUMENT 
I 

THE INTERVENTION OF BANKRUPTCY AND THE 

APPOINTMENT OF A TRUSTEE WHO TAKES TITLE 

TO ALL PROPERTY OF THE BANKRUPT ESTATE 

DOES NOT WITHDRAW SUCH PROPERTY IN THE 

HANDS OF THE TRUSTEE FROM THE REACH OF THE 

TAXING AUTHORITIES AND NO IMMUNITY FROM 

TAXATION IS GRANTED THEREBY. 


The basic statute here involved is the Bankruptcy Act of 1898, : 


2 Hereinafter referred to as the Bankruptcy Act. 
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30 Stat. 544, ch. 541, as amended (U.S.C., Title 11). The Bankruptcy 
Act has been amended numerous times, the most far reaching amendment 
being the Chandler Act of 1938, 52 Stat. 840, ch. 575. Respondent sub- 
mits that there is nothing in the Bankruptcy Act or any of the amendments 
to it which either expressly or impliedly exempts from taxation property 
in the custody of a trustee of a bankrupt's estate. 

The question here involved arose initially just two years after the 
enactment of the Bankruptcy Act in the case of In re Conhaim (D.C. Wash., 
1900), 100 Fed. 268, wherein the Court, at page 269, stated: 

"The bankruptcy law very justly requires the trustee 

of a bankrupt estate to pay all taxes legally due and owing 

by the bankrupt, and the court will not favor any evasion of 

this law by giving a too literal construction to its words. The 

manifest intent of the law is that, while the estate is in the 

hands of the trustee, his custody shall not constitute a barrier 

to prevent the collection of taxes which would be collectible 

under the law if the property had remained in the possession 

and control of the bankrupt himself." 

One year later, In re Keller (D.C. Iowa, 1901), 109 Fed. 131, 
was decided. The facts in that case are not unlike the facts herein. In the 
Keller case the adjudication was made on the 24th day of December, 1900. 
On January 7, 1901, a trustee was appointed who took title to a stock of 


merchandise. The trustee refused to list the property for taxation and on 


the first day of February, 1901, the Assessor assessed the stock of 


merchandise. The tax was not due and payable until January 1, 1902. 


The court therein, at page 132, stated: 


"* * * There is nothing in the language or purpose 
of the bankrupt act which justifies the holding that claims 








8 


for taxes due the state, county, or city are not 

to be recognized and properly protected by the 
trustee. Section 64, already cited, makes it the 
duty of the trustee to pay all taxes legally due and 
owing in preference to the claims of creditors; and 
while it may be true, as is claimed by counsel for 
the trustee, that this section refers only to taxes 
that have been levied and are due and payable, in 
the complete sense of these words, yet the enact- 
ment of the section shows that congress recognized 
claims for taxes to be so highly meritorious that 
preference in payment over ordinary debts is 
granted thereto in the distribution of bankrupt 
estates." 


In 1902, in the case of In re Sims (D.C. Georgia), 118 Fed. 356, 
the court stated: 


"It is manifest from this provision of the act that 
congress had no purpose to deny to the taxing power 
any valid claim for taxation upon the values in the | 
hands of officials of a court of bankruptcy. On the 7 
contrary, it was the purpose of congress to make it 
obligatory that all the current taxes legally due should 
be paid. It is true that the act does not expressly 
provide that funds __ held by officers of court pending 
the litigation shall be liable to taxation. Under the | 
general principle, however, that taxation should be T 
uniform upon all values, it is difficult to perceive why | 
the primary right of the taxing authority, whether nation- | 
al, state, or municipal, should be denied. Ataxisa 
debt due to government. The levying and collection of 
such tax is, within the relative scope of existing authority, 
an exercise of sovereignty, and nothing will be presumed 
against such sovereign right. It would have been easily 
competent for congress, in enacting a uniform system of 
bankruptcy, to have declared that funds held in process 
of litigation and for the purpose of distribution should 
not be taxed; but it has not done this. * * *", 


Shortly after the decision in In re Sims, the Circuit Court of Appeals 


for the Eighth Circuit, in the case of Swarts v. Hammer, 120 Fed. 256, 


handed down its decision holding that there is nothing in the Bankruptcy 
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Act which exempts from taxation property in the hands of a trustee of 
a bankrupts estate. The Supreme Court of the United States granted 
certiorari, and in Swarts v. Hammer (1904), 194 U.S. 441, 48 L. Ed. 
: 1060, 24 S. Ct. 695, the Court, at 194. U.S. 444, stated: 


"The argument of appellant has taken somewhat wide 
range. The case, however, is in narrow compass. The 
question is not the extent of the power of Congress over the 
subject of bankruptcy, but what Congress intended by the 

act of 1898, [30 Stat. at L. 548, chap. 541, U.S. Comp. 
Stat. 1901, p. 3418]. By § 7 of that act the title to all of 
the property of the bankrupt not declared to be exempt is 
vested in the trustee. By the transfer to the trustee no 
re mysterious or peculiar ownership or qualities are given 
- to the property. It is dedicated, it is true, to the payment 
of the creditors of the bankrupt, but there is nothing in 
that to withdraw it from the necessity of protection by the 
state and municipality or which should exempt it from its 
obligations to either. If Congress has the power to declare 
otherwise, and wished to do so, the intention would be clear- 
ly expressed, not left to be collected or inferred from dispu- 
table considerations of convenience in administering the estate 
of the bankrupt. Though the opinion of the circuit court of 
appeals is brief, it is difficult to add anything to its conclusive- 
ness. But, as showing the trend of judicial opinion, we may 
» refer to Re Conhaim, 100 Fed. 268; Re Keller, 109 Fed. 131; 
Re Sims, 118 Fed. 356.” 


Prior to the decision of the Supreme Court in Swarts v. Hammer, 
it had been thougit that property in custodia legis enjoyed immunity from 
taxation. Cf In re Mason Tire & Rubber Co. (D.C. Ohio, 1930), 39 F. 
2d 462. Since 1904, every court which has had the occasion to consider 
the question there involved has followed or cited with approval the decision 
in Swarts v. Hammer, supra. In re Prince & Walter (D.C. Penna. 1904), 


131 Fed. 546; In re William F. Fisher & Co. (D.C., N.J., 1906), 148 Fed. 


907; In re Crowell (D.C. Mass., 1912), 199 Fed. 659; Coy v. Title 
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Guarantee & Trust Co. (9th Cir., 1915), 220 Fed. 90; Inre F. G. Borden 
Co. (7th Cir., 1921), 275 Fed. 782; Robertson v. Goree (5th Cir., 1928), 
29 F. 2d 261; In re Mason Tire & Rubber Co., supra; Henderson County, 
N.C. v. Wilkins (4th Cir., 1930), 43 F. 2d 670; In re Wells (D.C., Md., 
1933), 4 F. Supp. 329; Assessors of Boston v. John Hancock Mut. Life 


Ins. Co. (1948), 323 Mass. 246, 81 N.E. 2d 366, 369; Goggin v. Byram 


(9th Cir., 1949), 172 F. 2d 868; California State Board of Equalization 


v. Goggin (9th Cir., 1951), 191 F. 2d 726, 730. 

The most concise summation of the problem under consideration 
appears in Collier on Bankruptcy, 14 Edition (Moore & Oglebay), Vol. 3, 
Section 62.14 p. 1509, in the following language: 


"Property in the hands of a receiver or trustee in 
bankruptcy is in custodia legis. It has sometimes been 
said that at common law custodia legis creates a kind of 
immunity from taxation, For the field of property taxes 
during bankruptcy proceedings, this theory has certainly 
been exploded by the United States Supreme Court in the 
case of Swarts v. Hammer, holding personal property 
subject to state property tax while it is in the custody of 
a trustee in bankruptcy. There is no explicit general 
exemption of bankrupt or insolvent estates, such as there 
is, for instance, in the case of insolvent banks for the 
purpose of protecting depositors. The absence of such 
general exemption indicates the legislative intent not to 
grant tax immunity, and, in the language of the Supreme 
Court, such immunity should not be ‘inferred from dis- 
reputable [sic] considerations of convenience in adminis- 
tering the estate of the bankrupt.’ The Supreme Court 
advances a still stronger reason: the property in the hands 
of the court's officer continues to enjoy governmental 
protection, and this protection is at the root of liability 
to taxation. * * **', 


The cases cited above leave no doubt that it was not the intent 


of Congress in enacting the Bankruptcy Act to exempt from taxation 
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property in the hands of the appointed trustee. The decisions are clear 
and concise on this point. Subsequent amendments to the Bankruptcy Act 
have not altered the principle announced by the Supreme Court and other 
federal.courts. It is submitted that if, in enacting the Bankruptcy Act, 
Congress had intended to exempt from taxation property in the hands of 
the appointed trustee, it would have amended the Bankruptcy Act subsequent 
to the decision of the Supreme Court in Swarts v. Hammer, which has been 
affirmed and reaffirmed and still stands after a period of over 50 years. 
And for over 50 years Congress has remained silent on the issue therein 
decided. The conclusion is obvious. 
I 
PERSONAL PROPERTY IN THE HANDS OF A TRUSTEE 
APPOINTED TO ADMINISTER A BANKRUPT'S ESTATE 
IS SUBJECT TO THE DISTRICT OF COLUMBIA PERSONAL 
PROPERTY TAX UNLESS SPECIFICALLY EXEMPT. 
A. The District of Columbia personal property tax statute 
does not exempt personal property in the hands of a 
trustee of a bankrupt's estate, and such property is, 
therefore, subject to taxation. 


The District of Columbia personal property tax statute (Section 6 


of the Act of July 1, 1902, 32 Stat. 617, ch. 1352, Section 47-1201, et seq., 


D.C. Code, 1951) subjects to taxation all personal property having a tax:- 


able situs in the District of Columbia unless specifically exempted. No- 
where in the personal property tax law does there appear any language 
which either expressly or impliedly exempts from taxation personal prop- 


erty held by the trustee of a bankrwt's estate pending liquidation. An 
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exemption from taxation, being a renunciation of sovereignty, is, of course, 
strictly construed against the person claiming the exemption. Washington 
Chapter of American Institute of Banking v. District of Columbia, 92 U.S. 
App. D.C. 139, 203 F. 2d 68. Had Congress intended to exempt from Dis- 
trict of Columbia taxes personal property in the possession of the trustee 
of a bankrupt's estate, it would have done so expressly. 

As was pointed out in Argument I above, there is nothing in the 
Bankruptcy Act of 1898 which grants to trustees of bankrupt estates im- 
munity from local taxation of personal property which, but for the inter- 
vention of bankruptcy, would be subject to taxation. A fortiori, personal 


property in the hands of trustees of bankrupt estates remains subject to 





taxation to the same extent as it would be in the hands of the bankrupt, had 
bankruptcy not intervened. While allowing the various state and local 
governments to impose taxes on trustees of bankrupt estates, Congress, 
it is argued by appellant, denied this source of revenue to the District - 
of Columbia government. It is submitted that Congress never intended 
such result. 
B. The words "every * * * person" and "every* * * 

trustee", as used in the personal property tax 

statutes relating to the filing of tax returns and 

the collection of taxes, necessarily include a 


"trustee" appointed to administer the estate of 
a bankrupt under the Bankruptcy Act. 


Appellant, as trustee of the bankrupt corporation's estate, although 
called upon to do so, declined to file the personal property tax return due 


in July, 1954, and no such return was filed by the trustee or the bankrupt 
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corporation. Thereafter, on January 13, 1955, the Collector of Taxes, 
D.C. filed in the Bankruptcy Court a supplementary proof of claim, based 
on an assessment for personal property taxes in the amount of $1, 042.60, 
and claimed priority thereon (J.A. 2). The referee disallowed and expunged 
this supplementary claim of the Collector of Taxes, D.C. (J.A. 9). The 
disallowance of such claim, as the memorandum of the referee in bankruptcy 
shows, was predicated upon a conclusion that "trustees in bankruptcy" are 
not liable to personal property taxation in the District of Columbia unless 
those trustees are "conducting a business", and on the further ground that 
the personal property tax statutes in force in the District of Columbia do 
not specifically refer to "trustees in bankruptcy". It appears that the 
rationale of the referee's decision is that the fact that District of Columbia 
tax statutes do not use the words "trustee in bankruptcy" is immaterial to 
the liability of such a trustee if that trustee is “conducting a business", 


but is material, and negates liability on the part of the trustee, if "bus- 


iness" is not involved. To this extent, at the very least, an anomaly / 


exists in the decision of the referee. Although he would have sustained 

the claim if the "trustee in bankruptcy" were an "operating trustee", he 
disallowed the claim because the trustee herein is a "liquidating trustee". 
Briefly stated, the referee would construe the word trustee, as used in tie 
District of Columbia personal property tax statutes, as including an "oper- 
ating trustee in bankruptcy", but as excluding a "liquidating trustee in 


bankruptcy". Presumably, even if the statute were amended to include 





14 
specifically a "trustee in bankruptcy”, the question as to whether the 
words "trustee in bankruptcy" embraced a "liquidating trustee" would still 
be unanswered. 

The District of Columbia personal property tax law subjects to 
taxation all personal property having a taxable situs in the District unless 
specifically exempted. This Court, in Queen City Brewing Co. v. District 
of Columbia, 77 U.S. App. D.C. 213, 216, 134 F. 2d 44, cert. denied 
319 U.S. 767, in construing the personal property tax statutes of the Dis- 
trict said: 


"True enough it is, that the District statutes require 
that all personal property shall be taxed. * * *". 


See also District of Columbia v. Smoot, Sand & Gravel Co., 87 U.S. App. 
D.C. 248, 184 F. 2d 987, cert. denied 340 U.S. 933. 


Neither the Bankruptcy Act nor District of Columbia law exempts 


from taxation property of a bankrupt estate in the hands of a trustee ap- 
pointed under the Bankruptcy Act. The decision of the Supreme Court in 
Swarts v. Hammer, supra, as well as other decisions of federal courts 
both before and after the Swarts case eliminates any question concerning 
the taxability of property held by the trustee of a bankrupt estate. Swarts 
v. Hammer held specifically that personal property in the custody of a 
trustee in bankruptcy is subject to state property taxes. The taxing 
statutes of the District require not only that such a trustee shall file a 
return of personal property held by him in the District subject to tax, but 


require also that he pay the tax on the property he holds. 
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Section 6 of the Act of July 1, 1902 (Section 47-1203, D.C. Code, 
1951, Supp. IV), requires the filing of a personal property tax return by 
"every person * * * in said District liable to taxation hereunder, and every 
* * * trustee holding personal property in trust liable to taxation hereunder 
* * *""| (Emphasis supplied.) The return must list "all tangible personal 
property and all general merchandise or stock in trade, owned or held in 
trust or otherwise, subject to taxation * * *", and the return must be signed 
by the "person * * * or trustee" making it. (Emphasis supplied.) Section 6 
of the Act of July 3, 1926, 44 Stat. 833, ch. 759 (Section 47-1206, D.C. 
Code, 1951, Supp.IV), requires that returns be filed annually in the month 
of July in the fiscal year in which assessment is levied. Section 11 of the 
Act of Aug. 17, 1937, 50 Stat. 673, ch. 690, as added May 16, 1938, 52 
Stat. 357, ch. 223 (Section 47-1411, D.C. Code, 1951) defines the word 
"person", as used in the statute relating to the collection of en prop- 
erty taxes as "any individual * * * corporation * * * trust, trustee, estate 
or receiver * * *,” (Emphasis supplied. ) 

A trustee appointed to administer the estate of a bankrupt under 
the provisions of the Bankruptcy Act is a trustee, albeit a particular species 
of the genus. There are, without:doubt, many varieties of trustees, but, 
as stated in Lines v. Falstaff Brewing Co. (9th Cir., 1956), 233 F. 2d 927, 


at page 928: 


"In one of the finest passages in judicial literature, 
Chief Judge Cardozo of the New York Court of Appeals -- 
later Associate Justice of the United States Supreme 
Court -- laid down the high standards that should be de- 
manded of a trustee * * * 





* * * 


"Imposed both by ethics and equity, these high 
standards are exacted of bankruptcy trustees as much 
as of other species of the genus." (Emphasis supplied. ) 


It is apparent from the foregoing quotation that, at least as to the standard 


of conduct in the performance of his duties, a bankruptcy trustee is merely 
one of a variety. 

Appellant states, at page 11 of his brief, as follows: 

“Appellant has no doubt that if the District of Columbia 

had enacted some general statute like that found in the case 

of Kansas City v. Johnson, 70 F. 2d 360, there might be 

some support for the contention that the trustee in bankruptcy 

was intended to be included within the taxable group of repre- 

sentatives and businesses. In that decision, for example, 

the statute taxed 'every person, partnership, or corporation 

. » - . engaged in selling gasoline.' The District of Co- 

lumbia statutes, however, are not general. They are 

specific; they define the taxable groups and entities specifi-- 

cally and in detail." 
It is difficult to ascertain any difference between the words of the statute, 
quoted above, in the Kansas City case, under which the trustee of the 
bankrupt's estate was held to be included, and the words of the statute 
in the instant case. The District statute (Sec. 47-1203) taxes "every 
person * * * liable to taxation hereunder * * *”, that is, "every person" 
who owns or holds in trust or otherwise personal property which is sub- 
ject to taxation. The trustee herein is a "person" just as was the trustee 
in the Kansas City case a "person * * * engaged in selling gasoline." The 
District of Columbia statute is a general one; it does not define "the taxable 
groups and entities specifically and in detail."" There is no specific list 


of taxable entities which, for that reason, excludes all entities not named. 


- 
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The question in every case is simply whether the personal property is sub- 
ject to taxation. Once that question is answered affirmatively nothing remains 
but to impose the tax on the owner or possessor of the property, no matter 
who may be, or what business form is taken by, the owner or possessor. 
"Persons" are not exempted by the statute; personal property in specific 
statutory categories is exempted, 

The basis of the decision of the referee below, and appellant's main 
contention here, is that the lists of statutory representatives contained in 
Sections 47-1203 and 47-1411, supra, are conclusive, and, since the term 
"trustee in bankruptcy” is not included in the lists of statutory representatives 
set forth in those sections, Congress must have intended to exempt from 
taxation personal property in the hands of a "trustee in bankruptcy". The 
simple answer to this argument is that there is no statutory representative 
denominated as a "trustee in bankruptcy". The Bankruptcy Act will be 
searched in vain for any reference to "trustee in bankruptcy"; the single 
word "trustee" is all that will be found. It appears that the term "trustee 
in bankruptcy" is but a term of convenience, arbitrarily adopted by courts 
and text writers. The following quotations from the Bankruptcy Act of 
1898, supra, as amended to August 1, 1954, suffice to show that when 


Congress used the words "Every * * * trustee” in legislation subsequent 


to 1898 it necessarily included within the meaning of those words a trustee 


appointed under the Bankruptcy Act. 


"Section 1. Meaning of Words and Phrases 
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(31) 'Trustee' shall include all of the trustees 
and 'receiver’ shall include all of the re- 
ceivers of an estate; " 


"Section 33. Creation of Two Offices. The 
offices of referee and trustee are created." 


"Section 70, Title to Property. a. The trustee of 
the estate of a bankrupt and his successor or successors, 
if any, upon his or their appointment and qualification, 
shall in turn be vested by operation of law with the title 
of the bankrupt as of the date of the filing of the petition 
initiating a proceeding under this Act * * *.". 


When it became necessary for Congress to differentiate between 
trustees appointed under the Bankruptcy Act and trustees not appointed 
under the Bankruptcy Act, it used the following language: 


"Section 2; Creation of Courts of Bankruptcy and Their 
Jurisdiction. a. The courts of the United States hereinbefore 
defined as courts of bankruptcy are hereby created courts of 
bankruptcy and are hereby invested * * * with such jurisdic- 
tion * * * as will enable them to -- 


(21) Require receivers or trustees appointed in pro- 
ceedings not under this Act, * * * to deliver the property 
in their possession or under their control to the receiver 
or trustee appointed under this Act * * *", 


Thus, it is seen that Congress does not distinguish between a trustee 


not appointed under the Bankruptcy Act and a trustee appointed under the 


Bankruptcy Act by calling one a trustee and the other a trustee in bank- 
ruptcy. 

Appellant, to sustain its contention that the word "trustee" as 
used in the personal property tax law does not include a "trustee in bank- 
ruptcy”, relies solely upon the decision of the United States District 


Court of Ohio in the case of In re Mason Tire & Rubber Co., supra. 
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Examination of the facts in that case reveals that the referee had issued 
an order directing the trustee not to list for taxation certain moneys in 
his hands belonging to the bankrupt estate. The trustee's duties were 
confined to a liquidation of the assets of the estate and distribution of the 
proceeds to the creditors of the bankrupt. The court began its opinion by 
stating that if the money in the hands of the trustee was taxable under the 
laws of the state of Ohio, the decision of the Supreme Court in Swarts v. 
Hammer, supra, would be controlling. The court then suggests that the 
Supreme Court may not have taken into consideration certain sections of 


the Bankruptcy Act in arriving at its decision in the Swarts case. The 


conclusion reached in this regard, and the question presented, are set 


forth at 39 F. 2d 464, in the following language: 


"* * * However, in the face of the positive conclusion 
reached in Swarts v. Hammer, supra, and because no 
material change has been made in the Bankruptcy Act 
since 1898, which in my judgment affects the question, 
the suggestion above is not tenable. The question then 
becomes one of whether the State of Ohio has exempted 
such money from taxation, since exemption from taxation 


is not presumed. Swarts v. Hammer (C.C.A.) 120 F. 
256." (Emphasis supplied. ) 


Following this statement, the court expresses doubt as to whether the word 
"trustee" contained in the Ohio statute relating to listing of property held 
in a trust or fiduciary capacity includes a "trustee in bankruptcy." The 
court, however, contrary to appellant's contention, did not base its de- 
cision upon this theory. The following quotations from the Mason case, 


commencing at 39 F. 2d 465, 466, reveal the true basis for the decision: 
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"The general rule is that decisions of state courts 
in the interpretation of state statutes are regarded as 
binding upon the federal courts. (citing cases.) Under 
the Bankruptcy Act of 1867 it had been held in this juris- 
diction that funds in the hands of an assignee in bankruptcy 
were not subject to state taxation under the then statutes, 
on the theory that such moneys came into the custody of 
the United States court, and were under the sole protection 
of the government of the United States, and that no state 
court or state officer had any control over, or power to 
interfere with, it. In re Booth, 110.F.D. 303. It will 
be recognized, however, that this rule of law has been 
superseded by Swarts v. Hammer, supra. * * * 


"T think it may be said that under this case, and the 
Booth Case, supra, that the practice in the bankruptcy 
courts of Ohio has been not to make return for taxation 
or pay taxes on moneys in the hands of a trustee held 
merely for distribution. * * * 


"While it is not in the record, it is, nevertheless, 
a fact within the knowledge of the court that the uniform 
and constant practice of the bankruptcy courts of Ohio 
has been not to pay such taxes as are sought to be imposed 
in this case, and no state officers have heretofore required 
the listing of money held for distribution by trustees in 
bankruptcy. This practice and nonaction of the taxing au- 
thorities of the state have been undoubtedly somewhat 
influenced and sustained by the earlier decisions, * * * 
and because of the fact that no change in the state statute 
occurring from time to time has added any reference to 
trustees in bankruptcy or to funds held by a bankruptcy 
court, or its officers. The familiar rule of interpretation 
of doubtful or ambiguous laws might well be applied here; 
that is, that, the state statute being doubtful with respect 
to the liability of a trustee in bankruptcy being subject to 
state taxation upon moneys in his hands for distribution, 
the accepted and uniform practical construction put upon 
such statute for a long period of time, and generally acqui- 
esced in, should be recognized as the true meaning of the 
law." 


It is clear from the foregoing that the court in the Mason case based 


its decision upon prior decisions of the Supreme Court of Ohio, which it 





21 


was bound to follow, and upon an administrative interpretation long acqui- 
esced in by the tax officials of the State of Ohio. No similar situation exists 
in the District of Columbia, and no claim is made, either by the referee in 
bankruptcy or the appellant in this case, that the tax officials of the District 
have ever administratively determined that trustees of bankrupt estates 

are not within the purview of the District of Columbia personal property tax 
law. To the contrary, however, the decision of this Court in the case of 
Hazen v. Hardee (1935), 64 App. D.C. 346, 78 F. 2d 230, appears to be 

in direct conflict with the decision of the District Court in the Mason case, 
and the decision of the referee below. In Hazen v. Hardee, the Federal- 
American National Bank and Trust Company of Washington was closed by 
Presidential proclamation on March 6, 1983, anda receiver was appointed. 
The statute in effect in the District of Columbia at that time required each 
national bank, through its president or cashier, to make affidavit to the 
Board of Personal-Tax Appraisers on or before the first day of August 
each year as to the amount of its gross earnings for the preceding year 
ending the 30th day of June, and to pay a taxthereon. From July 1, 1932, 
to March 14, 1933, a period of 8-1/2 months, the bank was engaged in 
business. It was required on August 1, 1933 to certify the amount of its 
gross earnings over the preceding 12 months or any part thereof, on the 
basis of which its tax liability was to be computed. The receiver refused 
to make a return on the ground that when the demand was made the bank 


was not engaged in the banking business, but was in process of liquidation, 





and that no tax was due. An action was brought in the District Court to 
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compel the filing of a return by the receiver, and, upon denial of mandamus, 


an appeal was taken to this Court. 


stated: 


Judge Groner, writing for the full court, at 64 App. D.C. 348, 


"* * * Tt will not suffice, therefore, to say, as he 
says, that the statute specifically imposes no duty or 
obligation on him with relation to the return. The statute, 
it is true, makes it the duty of the bank, through its presi- 
dent or cashier, to file the return, but admittedly neither 
the president or cashier is in position to perform that P 
duty. * * * 


"* * * To permit the receiver to say that the duty 

of furnishing the particular return here in question is 
not imposed because the statute requires it to be filed 
by named officers of the bank, while at the same time 
conceding that such named officers, by operation of law, 
have neither the information, the right, nor opportunity 
to perform the duty, would be to adopt a strained con- 
struction of the act which, in our judgment, is wholly 
unjustifiable. 


"The question, as we view it, is not to be decided 
by such nice distinctions. It is, after all, a practical 
question, and, in the circumstances we have related 
the refusal of the receiver to furnish the information 
or make the return, whether at his own instance or at 
the instance of the Comptroller, was arbitrary, tends to 
embarrass: proper administration of the tax statutes of : 
the District, and ought to be condemned. The object of | 
a writ of mandamus is to enforce, against any person, a | 
duty which the law requires him to perform. Here, as 
we have seen, the law requires the bank, through its 
president or cashier, to file the return, but by the terms 
of his appointment the receiver supplants the officials of 
the bank and, for the purposes we are discussing, becomes 
the alter ego of the officer of the bank upon whom the 
statute imposes the obligation." 


By Section 70 of the Bankruptcy Act, 30 Stat. 565 (11 U.S.C. 
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110(a)), title is vested in the trustee by operation of law. By the transfer 


of title to the trustee all the privileges of ownership are vested in the 
trustee. But certain duties also devolve upon the trustee with regard to 
the property sa vested, since he is the only person authorized to act with 
regard thereto. For example, the trustee, pending liquidation, must 
preserve the bankrupt's estate. Expenses are necessarily incurred for 
storage and cost of selling and handling the bankrupt's property. The 
trustee is required to pay all these expenses as costs of administration, 
and they are entitled to first priority (Section 64(a) of the Bankruptcy 
Act). The trustee is entitled to the benefit of the laws in force in the 
District of Columbia for the protection of personal property in his custody, 
including fire and police protection, and may, where proper, invoke Dis-. 
trict laws for the recovery of damages in cases involving the loss or 
destruction of such property. The cost of these benefits accruing to the 
trustee takes the form of a tax levied on the property so protected to the 
same extent as though bankruptcy had not intervened. In order to deter- 
mine the amount of the tax, a return is required to be filed. Were it not 
for the advent of bankruptcy proceedings, it would have been the duty 

of the officers of the corporation here involved to file such return. When 
bankruptcy intervened and a trustee was appointed it became the duty of 
the trustee to file the required return for the corporation, just as it be- 
came the duty of the receiver to file the bank's return in Hazen v. Hardee, 


supra. The trustee, appellant herein, became the alter ego of the officer 
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of the corporation upon whom the statute imposes the obligation of filing 
the return. It follows that the trustee must also pay the tax, since he 
is the only person legally able to do so. 
C. Title 28, U.S.C., Sec. 960, did not change the 
law with regard to trustees engaged in liquidating 
the assets of the bankrupt. 

Appellant argues correctly that the Act of June 25, 1948, 62 Stat. 
927, ch. 646 (Title 28, U.S.C., Section 960), set forth in full in ape 
pellant's brief, applies only to trustees who operate the business of the 
bankrupt and has no application to trustees who engage solely in liquidating 
bankrupt estates. But the Act of June 25, 1948, did not change the law 
relating to "liquidating trustees” in any respect. Even prior to that Act, 
the law was that personal property in the hands of trustees of bankrupt 
estates was subject to taxation to the same extent as "if the property had 
remained in the possession and control of the bankrupt himself.'' See 
In re Conhaim and other cases cited in Argument I, supra. And as the 
court said in the Mason case, when speaking of the decision in Swarts v. 
Hammer, supra: 

"* * * The Supreme Court in that case held that 

there was nothing in the Bankruptcy Act of 1898 which 

exempts property in the hands of the trustee in bank- 

ruptcy from state taxes to which similar property is 

subject. * * * This case holds very positively that, if 

Congress had the power to declare such property exempt 


from state taxation, and wished to do so, the intention 
would be clearly expressed, and that no such expression 


is to be found in the Act." (Emphasis supplied. ) 
The law has never been changed. 
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As has been hereinbefore noted, Congress, up to the present time, 
has never expressed the intention of exempting from taxation property in 
the hands of trustees of bankrupt estates. A fortiori, if Congress did not 
intend to exempt such property from any state or local taxation, it did not 
intend to exempt such property from taxation in the District of Columbia. 
If Congress had intended to exempt property in the hands of trustees of 
bankrupt estates, it would have made such exemption uniform throughout 
the country, and this result could have been achieved simply by inserting 
in the Bankruptcy Act a plain statement to that effect. 

Appellee submits that the personal property in the custody of the 
appellant trustee is subject to the District of Columbia personal property 
tax, regardless of the provisions of 28 U.S.C. 960, and that the appellant 
trustee, being the only person legally able to do so, was bound to file the 
required return and pay the tax. 

Ill 
THE ISSUE OF VALUATION IS NOT BEFORE THIS COURT 

The trustee's objection to the allowance of the supplementary claim 

filed by the Collector of Taxes, D.C. reads as follows: 
"2. That the supplemental claim for $1, 042.60 

is unsubstantiated and unwarranted since the bankruptcy 

proceeding had commenced on June 22, 1954, which was 

one of the date of the assessment on July 1, 1954." 


The referee below, in his memorandum, stated the problem raised by 


the objection to the supplementary claim of the Collector of Taxes as follows: 
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"1. Is the personal property tax law applicable 

to property in the hands of a trustee in bankruptcy 

on July ist?” (J. A.3.) 

The foregoing question was answered by the referee in the negative. 
Upon review, the District Court reversed the decision of the referee, 
thereby determining that personal property in the hands of a trustee 
in bankruptcy is subject to taxation in the District. 

The question of valuation was not raised either before the referee 
or before the District Court, but is now injected as an issue before this 
Court. 

Appellant states, at pages 13 and 14 of his brief, that: 

"The District Court failed to make any findings of 

fact on the issue of the proper method and valuation 

basis and for that reason alone, this matter should be 

remanded for further findings on this issue, if this 

Court should rule that the trustee in bankruptcy is 

liable for personal property taxes." 

The District Court, of course, could not make any findings of 
fact on the issue of valuation since that issue was not before that court. 
Neither is that issue before this Court. No testimony or evidence as to 
valuation was submitted in this case before the referee or the District 
Court. No finding in this regard could have been made by either. The 
claim of the Collector of Taxes, D. C. was disallowed and expunged by the 


referee below on the sole basis that property in the hands of appellant, as 


trustee of the bankrupt estate, was not subject to taxation in the District of 


Columbia. The referee never reached the issue of valuation. In appellee's 


petition for review to the District Court, no issue of valuation was, or could 
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be, raised. That court had before it a single, clearly defined question 
of law as to whether personal property, otherwise subject to taxation, 
is exempt from taxation solely by reason of the owner's adjudication in 
bankruptcy and consequent transfer of title to a trustee prior to the tax 
date. That question is the only question now pending before this Court. 
CONCLUSION 


The order of the: District Court should be affirmed. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13514 


BENJAMIN B. BROWN, Trustee in Bankruptcy 
of Amco Millwork and Lumber Co. Inc. 


APPELLANT 


vs. 
COLLECTOR OF TAXES, DISTRICT OF COLUMBIA 


APPELLEE 


PETITION FOR REHEARING OR FOR CLARIFICATION 
OF OPINION 


THE COURT MISCONSTRUED THE DECISION OF SWARTS V. 

HAMMER IN ASSUMING AND DECIDING THAT IT WAS DIS- 

POSITIVE OF THE INSTANT CASE ON THE ISSUE OF LIA- 

BILITY OF THE TRUSTEE IN BANKRUPTCY FOR TAXATION 

Insofar. as. it relates to the liability of the Trustee in Bankruptcy for any 

taxes whatsoever, the Court's opinion relies on the case of Swarts v. Hammer 
194 U.S. 441 (1904) and those cases following Swarts which are cited in foot- 
notes 11 and 12 as well as those cited in Colliers on Bankruptcy. (See opinion 


page 4 and footnotes 11 and 12). 


It is respectfully submitted that the Court has wholly misconstrued the 


meaning of the Swarts decision as a basis for the instant case. The Court has 


taken certain phrasing from the context of Swarts and applied it to the instant 


case without consideration of the actual holding of the Swarts decision. 
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First of all, it should be stated that Swarts v. Hammer did not hold that 
a trustee in bankruptcy is automatically subject to taxation for property taxes 
by a state or local authority. If Swarts v. Hammer were so simply dispositive 
of the instant case and ruled quite clearly that a trustee in bankruptcy is liable 
for such taxation in all cases, as the Court's opinion indicates, appellant 
would surely not have appealed this case, the Referee in Bankruptcy would not 
have written an exhaustive memorandum and counsel with a fair amount of ex- 
perience in bankruptcy administration would not have burdened this Court with 
the instant decision but would have simply followed Swarts v. Hammer. 

Swarts v. Hammer holds the following: by the mere fact that a trustee 
in bankruptcy is appointed, no mysterious change takes place and a trustee in 
bankruptcy MAY be taxed by a state. We emphasize the permissive character 
of the holding. In other words, Swarts v. Hammer simply says that a trustee 
in bankruptcy is liable for local taxes if the local or state statute encompasses 
him as a person subject to taxation. 

That this is the holding of Swarts v. Hammer and all cases referred to 
by this Court as following that decision is clear from the fact that the Supreme 
Court opinion merely rubber-stamped the Circuit Court opinion at 120 Fed Rep. 
256 when the Supreme Court said: "Though the opinion of the Circuit Court of 
Appeals is brief, it is difficult to add anything to its conclusiveness.'' Swarts v. 
Hammer, 194 U.S. 441, 444. 

What did the Circuit Court say? If the Circuit Court's opinion is re- 
ferred to in 120 Fed. Rep. 256 at page 257, it would be noted that that Court 


made it clear that the issue involved in the case at bar was NOT in issue in 


Swarts v. Hammer. The Court said that ''The money was clearly liable to be 
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taxed under the state law (of Missouri) and the tax is valid and collectible 
unless the bankruptcy act exempts it from taxation, '' Then the Circuit Court 
went on to say that there is nothing in the Bankruptcy Act which per se exempts 
bankrupt estates from taxation. 

The appellant --- and indeed the referee --- did not contend that the 
bankruptcy act in and of itself exempts a trustee in bankruptcy from taxation. 
We say and have said that the local statute exempts us after proper considera- 
tion is given to the rules of construction and the decisions from other juris- 
dictions with statutes similar to the local Code. 

In spite of its applicability, this Court's opinion failed to discuss the 
local Code section, failed to consider the issues of statutory spukicacube and 
interpretation and aucune the cases cited by counsel from other jurisdictions 
dealing with a problem similar to that at bar but not found in Swarts. 

Indeed not only counsel for appellant but also the counsel for the District 
of Columbia expended a substantial part of their brief to the very discussion 
and question left untouched by this Court. (appellee's brief pp 11-24). Both 
counsel for appellant and counsel for appellee agreed that the major matter in 
issue in this case was whether or not the local District of Columbia code in- 
tended to encompass within its various provisions referred to previously in 
both briefs the term "trustee in bankruptcy. "' 

The Court concluded simply that "the personal property in the hands of 
the trustee on July 1, 1954 became and is subject to the District's personal 
property tax for the fiscal year commencing on that date:" (opinion, p. 4, 


citing Swarts v. Hammer. ) 
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No reason, no discussion whatsoever can be found in the Court's opinion 
as to WHY the District of Columbia Code subjects a trustee in bankruptcy to 
taxation when he is not expressly mentioned in the local code. 

Let us suppose that the local statute did in fact and EXPRESSLY exempt 
a trustee in bankruptcy by its very terms. Let us suppose, then, that the local 
statutes added the phrase "except that a trustee in bankruptcy shall not be in- 
cluded herein as a taxable person.'' Would this Court still hold that the language 
quoted by this Court from Swarts v. Hammer was dispositive? Surely this 
simple hypothesis demonstrates rather clearly that we must look to and examine 
the local statute when the issue of liability in any manner is raised. Im all of 
the cases cited by this Court and in Swarts v. Hammer the issue involved here 
was not present because it was either assumed or not disputed according to the 
local state law. 

We say the local law exempts the trustee in bankruptcy under the cases 
we have previously cited and under the rules of statutory interpretation. We 
also say in this petition and respectfully suggest to this Court that a rehearing 
should be granted or the opinion of the Court should be clarified to explain WHY 
the trustee in bankruptcy is encompassed within the meaning of the District of 
Columbia Code. We believe that a valid applicable reason for this holding 
should be supplied if the Court adheres to the opinion, 

We further suggest that since the question involved herein is one of sub- 
stantial importance to the administration of bankrupt estates, more than a 
simple statement of the Court's holding should be given as a basis of liability. 


We believe that the Court should discuss and consider the local Code and at 


the very least, should clarify its holding by supplying a reason for the holding. 


Swarts v. Hammer is inapplicable and is no basis for the decision herein. 
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We suggest that when proper consideration is given to the local code 


and the well reasoned authorities cited by appellant heretofore, it will appear 


that it was the intention of the Code provisions to exempt a trustee in bank- 


ruptcy from taxation in the District of Columbia. 


Respectfully submitted, 


Nathan M. Brown 


Edward L. Gefin 
Attorneys for Appellant 
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